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EXECUTIVE SUMMARY

The Public Safety Spectrum Trust Corporation ( PSST ), pursuant to Section 1.415 of
the Federal Communications Commission ( FCC or Co mmission) Rules and Regulations, 47
C.F.R. § 1.415, hereby respectfully submits its comments in response to the Commission s
Second Further Notice of Proposed Rulemaking ( Second FNPRM ) * on implementing a
nationwide, broadband interoperable public safety network in the 700 MHz band. In the instant
proceeding, the FCC has reaffirmed its commitment to work with the public safety and
commercial wireless communities in crafting rules for a mutually beneficial and sustainable 700
MHz Public/Private Partnership. 1n both the Second Report and Order ( Second R&O ) in this
proceeding” and, again, in the instant Second FNPRM, the Commission correctly concluded that
a nationwide shared wireless broadband network ( SW BN ) serving the advanced
communications needs of both public safety and commercial users will fulfill essential public
interest objectives. The PSST welcomes this opportunity to work with the Commission and with
commercial entities that understand the critical importance of ensuring a balanced relationship
that properly recognizes both public safety and commercial needs with respect to the SWBN. It
is that commitment that guides the PSST s comments in response to the Second FNPRM.

First and foremost, this proceeding offers the Commission a valuable opportunity to
ensure that the PSST, as the Public Safety Broadband Licensee ( PSBL ), has the tools it needs

to fulfill its important mission. The Commission should grant the PSST the authority necessary

! In the Matter of Service Rules for the 678-746, 747-767 and 777-792 MHz Bands, Second Further Notice of
Proposed Rulemaking, WT Docket No. 06-150, 83 FR 29,582 (2008).

? Service Rules for the 678-746, 747-767 and 777-792 MHz Bands, Second Report and Order, WT Docket No. 06-
150, 22 FCC Rcd 15,289 (2007).



to monitor and enforce the D Block licensee s compliance with the FCC srules and promote use
of the SWBN. In addition, the Commission should ensure that the PSST has broad authority
with respect to public safety use of the SWBN, such as incident management, the assignment of
priority access rights, and the discretion to determine what constitutes an emergency for
purposes of preemptive use of the SWBN.

This proceeding also offers the Commission the opportunity to ensure that the PSST, as
the PSBL, will be adequately funded. The Commission should allow the PSST to negotiate lease
fees with the D Block licensee in the NSA, and it should modify its rules as needed so that
universal service funds are available to the D Block licensee to support the SWBN. These
measures are necessary because the PSST already is subject to strict restrictions limiting its
access to funds. Any additional limits on funding or commercial relationships will likely impede
the PSST s ability to carry out its important public safety mission.

At the same time, the PSST recognizes that the Commission must strike a balance
between the PSBL s needs and ensuring adequate commercial interest in the D Block license,
one that may not have been achieved in the initial rules governing the Public/Private Partnership.
The PSST believes that increasing certainty for potential bidders will help achieve this objective.
To ensure that potential bidders have sufficient details to inform their decision-making process,
the PSST recommends that the FCC provide more information with respect to the SWBN
requirements and obligations of the D Block licensee. The PSST encourages the FCC to specify
technical requirements of the SWBN based on the record in this proceeding, in advance of the re-
auction. To that end, the PSST has provided, as an attachment to these Comments, arevised

technical analysis of the network requirements based on input from the public safety



organizations it represents. The PSST has provided this information in the hopes that the re-
auction will result in a successful Public/Private Partnership.

The PSST has outlined several other recommendations to provide greater specificity
concerning the SWBN requirements and the D Block licensee s obligations. For example, the
PSST urges the Commission to maintain the requirement that the D Block licensee make more
than 10 MHz of network capacity available for priority access in the event of an emergency,
while noting that it is reasonable to limit priority access for public safety to 70% of the overall
SWBN network capacity. The PSST aso urges the Commission to refrain from allowing the D
Block licensee to recoup its construction costs from public safety users. With respect to service
fees paid by public safety users, the Commission should rely on the NSA negotiation process
instead of setting fees before knowing the identity and business model of the successful D Block
bidder prior to the build-out of the network. Moreover, the PSST believes the Commission
should not mandate SWBN use by public safety agencies, and should rely instead on the efforts
of the PSST to encourage use of the SWBN. Inits consideration of technical requirements for
the SWBN, the Commission should facilitate interoperability with legacy land mobile public
safety systems in use throughout the country. Finally, the PSST asks the Commission to
continue to ensure atimely relocation of narrowband equipment out of the spectrum allocated for
public safety broadband communications, while raising the current cap on the D Block licensee s
reimbursement obligation to reflect the higher anticipated costs of relocation.

The PSST recognizes that the Commission may need to modify certain requirements on
the D Block license to promote interest by prospective bidders. The PSST supports certain
adjustments to the construction requirements, such as an extension of the license term with a

corresponding extension of current construction requirements, or a reduction in the final build-
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out requirement from 99.3% to 98% population coverage. The PSST has provided sample
coverage maps along with these Comments, demonstrating the impact of such adjustmentsto the
construction requirements. 1n addition, the PSST suggests that the Commission eliminate or
significantly reduce the D Block license reserve price in the re-auction. Should the Commission
decide to retain areserve price, the PSST recommends that the Commission set it at alevel
comparable to the minimum opening bid, as it has done in several previous auctions. The PSST
believes strongly that the D Block should remain a single, nationwide license in order to
facilitate nationwide interoperability and maintain the integrity of the Public/Private Partnership
between the PSST and a single D Block licensee, but supports encouraging participation by
bidding consortia or joint ventures. The PSST aso urges the Commission to revise the default
provisions for the D Block license to provide that the license shall be offered to the second
highest bidder in the event of a default where there has been a good faith negotiation process.
This measure will be more effective than a financial penalty in deterring disruption in the
negotiation of the NSA, and will maintain incentives for the winning bidder to negotiate an NSA
in good faith.

With respect to the PSST s organization and governance, the PSST recommends that the
Commission rely on its existing rules, with which the PSST fully complies. Maintaining the
integrity of the PSBL will preserve certainty and facilitate bidding on the D Block license, as
parties are already familiar with the needs of public safety agencies because of the work the
PSST has done to date. Additionally, public safety agencies nationwide and the Commission
itself have already expended significant resources in the selection of the PSST asthe PSBL, and
the PSST and its individual members have contributed enormous efforts to the establishment of

the PSST and its related infrastructure.
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ABOUT THE PSST

The PSST was formed in June 2007 for the express purpose of seeking Commission
approval asthe PSBL. Consistent with the FCC srules, it is anon-profit corporation organized
under the laws of the District of Columbia. Its Articles of Incorporation and Bylaws both
conform to the requirements established by the FCC® and were submitted for Commission
review as part of the PSST s application to hold the Public Safety Broadband License.*

The organizations that have appointed representatives to the PSST Board of Directors

(Board) represent an appropriately broad range of public safety and other non-Federal

% See Second R&O at 19 373-77; Implementing a Nationwide, Broadband Interoperable Public Safety Network in
the 700 MHz Band, Order, PS Docket No. 06-229, 22 FCC Rcd 20,453 (2007) (granting the PSST s application to
be the PSBL).

4 Application of the Public Safety Spectrum Trust Corporation to be the 700 MHz Public Safety Broadband
Licensee (filed Oct. 10, 2007).



governmental agencies.” They came together in the PSST for one and only one reason: to
assume responsibility for working with the entire public safety community to ensure that its
unique requirements were addressed in the construction, operation, and consistent improvement
of the SWBN pursuant to a partnership arrangement that also would create a viable commercial
opportunity for a D Block licensee. The PSST appreciated from the beginning that careful
balancing would be required to satisfy these sometimes competing interests, but the Board
remains confident that the mutual benefits of a Public/Private Partnership are sufficiently
compelling that appropriate accommodations will be achieved.

It is also important to keep in mind the scope of the entirely voluntary commitment
needed to fulfill the PSST s primary responsibility to the public safety community. The PSST s
Board is comprised of individuals with numerous other important responsibilities. They have
dedicated their time to this undertaking on a purely voluntary basis and have contributed
extensively to the establishment of the PSST as a non-profit, tax-exempt organization, including
crafting the PSST s Bylaws, electing officers, preparing operating procedures, adopting travel
regulations, implementing expense and reimbursement rules, and approving conflict of interest
safeguards. No governmental monies were made available to assist the PSST or finance the very
substantial and time-consuming work that already has been devoted by the PSST, for example, to

the 700 MHz narrowband relocation issue, numerous meetings with potential D Block bidders,

® The current Board members are Harlin McEwen (International Association of Chiefs of Police) (PSST Chairman),
Kevin McGinnis (National Association of State Emergency Medical Services Officials) (PSST Vice-Chairman),
Alan Caldwell (International Association of Fire Chiefs) (PSST Secretary-Treasurer), William Brownlow (American
Association of State Highway and Transportation Officials), John Collins (American Hospital Association), Craig
Jorgensen (Association of Public-Safety Communications Officials-International), Paul Leary (Forestry
Conservation Communications Association), Mark Ryckman (International City/County Management Association),
Douglas Aiken (International Municipal Signal Association), Richard Taylor (National Association of State 9-1-1
Administrators), Jason Barbour (National Emergency Number Association), David Hiller (National Fraternal Order
of Palice), John Contestabile (National Governors Association), and Paul Fitzgerald (National Sheriffs
Association).  The National Emergency Management Associ ation does not currently have a representative serving
on the PSST Board.



the preparation of the Bidder Information Document ( BID ), and for the negotiation of the
Network Sharing Agreement ( NSA ) with the D Block winner that will determine the features
available to public safety from the SWBN. Yet all are considerable undertakings demanding
expertise and time commitments beyond that available from the PSST s entirely volunteer
Board.

The members of the Board understood the obligations they were assuming and the
absence of governmental funding when they accepted the Commission s directive to participate,
thus demonstrating both the critical importance of the SWBN and their commitment to the public
safety community. The Commission can be confident that the persons selected to participate on
the PSST Board would not compromise their responsibility to represent the best interests of
public safety with respect to the SWBN, including when addressing the critical need for funding
at thisvery early stage.

Consistent with its representation of public safety, the PSST has identified the following
as the most important public safety outcomes for this endeavor:

1. A Public/Private Partnership that will enable the development and implementation of the
SWBN.

2. Commercial investments through the Public/Private Partnership to engineer, build,
deploy, operate, maintain, and upgrade the SWBN.

3. A single D Block licensee that would be the private commercial partner (a single entity or

a consortium of entities that become the D Block licensee).

Network reliability and security greater than current commercial services.

Public Safety accessto evolving wireless technologies and services.

Priority access for public safety to the SWBN.

Coverage greater than that currently provided by any commercial carriers.

A satellite component that provides coverage when terrestrial service is disrupted or not

available.
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The PSST has addressed numerous issues raised by the Commission in these Comments, all from
the perspective of advancing these outcomes and thereby meeting the urgent need for improved,

interoperable communications among the nation s emergency first responders.

. THE PUBLIC/PRIVATE PARTNERSHIP REMAINS THE BEST MEANS OF
ADVANCING THE FCC SPUBLIC SAFETY GOALS

There is no serious debate about the critical need to provide for technologically advanced,
interoperable public safety communications in this country. The call to addressthis urgent
problem has been sounded repeatedly since the events of 9/11 and more recently echoed in the
aftermath of Hurricane Katrina as well as in numerous, more localized incidents requiring
coordination of public safety entities. Reports examining the aftermath of 9/11 and Hurricane
Katrina and evaluating measures that can be taken to improve this nation s emergency response
capabilities have underscored the need for improved interoperability among public safety entities
nationwide.® Meeting this need is consistently identified as a top public priority by
governmental leaders and private citizens and finally is within our technical capabilities.

There also is no question about the primary obstacle that heretofore has prevented the
deployment of this critically important network: the limited availability of public funding. * It
was this reality that originally prompted the Commission to explore the alternative Public/Private
Partnership approach. As stated by Chairman Martin:

[O]ur decision [in this proceeding] must also be informed by the continuing need

for atruly nationwide interoperable broadband network for public safety agencies
to use during times of emergency. In the absence of the financial resources for

6 See, e.g., The 9/11 Commission Report: Final Report of the National Commission on Terrorist Attacks Upon the
United States, 391-98 (Jul. 2004) ( 9/11 Report ); The Federal Response to Hurricane Katrina, Lessons Learned,
55-56 (Feb. 2006) ( Katrina Report ); Independent P anel Reviewing the Impact of Hurricane Katrinaon
Communications Networks, Report and Recommendations to the Federal Communi cations Commission (Jun. 12,
2006).

7 Second R&O at 7 396.



public safety to build out their own network, however, | believe we should

continue to try to explore ways in which we can help facilitate atool to achieve a

nationwide interoperable public safety network.”

Commissioner Copps also described the situation in his separate Statement:

As| have stated before, | believe the nation s most prudent response in the

terrifying days following 9/11 would have been to build a dedicated, federally-

funded, interoperable national broadband network for first responders.

However that option is no longer onthetable. So | believe the FCC is left with

the sobering conclusion that a public-private shared model represents the last, best

chance we have at using the 700 MHz spectrum band to improve communications

for state and local public safety users.’

The PSST urges the Commission to retain the Public/Private Partnership concept as it
prepares to again offer the D Block license for auction. Addressing public safety s urgent need
for anationwide, interoperable broadband network was the FCC s primary goal in providing for
a Public/Private Partnership, and that need has not changed. The partnership between the PSBL,
arole the FCC has conferred upon the PSST, and the D Block licensee addresses this need by
assigning the obligation to build and operate the SWBN to the D Block licensee while allowing
secondary commercial access to the PSBL spectrum.

Absent further legislative action, the Public/Private Partnership is the only viable means
of ensuring the rapid construction of a nationwide, interoperable broadband network that meets
public safety s needs. Moreover, the partnership has the potential to harness the powerful
engines of commercial wireless market penetration and technological innovation in order to
propel public safety communications into the 21% century in an economically sustainable model.

By combining 10 MHz of 700 MHz broadband spectrum from each of the D Block licensee and

the PSBL, the partnership provides enhanced spectrum efficiencies that will benefit public safety

® second FNPRM, Statement of Chairman Kevin J. Martin at 1.
® Second FNPRM, Statement of Commissioner Michael J. Copps at 1.
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users on the SWBN during emergencies (when access to additional capacity may be essential)
and will benefit commercial subscribers routinely (during those times when public safety does
not require full use of its own 10 MHz)."® Further, the partnership will facilitate cost-effective
technological innovations that could become available to al SWBN users as their collective
requirements drive research and development investments and, thereby, advances in wireless
communications.™ Although the PSST was disappointed that there was no qualified D Block
winner in the initial 700 MHz auction, it remains committed to the adoption of rules that will
produce a successful D Block re-auction, thus addressing the increasingly urgent need of arming
the nation s first responders with the communications tools they need to protect the people of

this nation.

1.  THE COMMISSION MUST ENSURE AN APPROPRIATE BALANCE FOR THE
PUBLIC/PRIVATE PARTNERSHIP

The FCC s Public/Private Partnership concept is anovel undertaking. The stakes are
high, both in terms of public policy and economics. Thus, it iscritical that the Commission
continue to support its aim in the Second R& O where it designed the framework to strike the
appropriate balance such that the maximum benefits accrued to both parties. ** Any re-
examination of the Public/Private Partnership framework should be consistent with the principles
and goals set forth in the Second FNPRM:

To identify concerns in the existing structure of the 700 MHz Public/Private
Partnership;

To promote wireless innovation and broadband network penetration while meeting
the communications needs of the first responder community in a commercially viable
manner;

10 see Second R&O at 1 396.
1 seeid,
12 second ENPRM at 5.



To facilitate public safety access to a nationwide, interoperable broadband network in
atimely manner;

To identify funding opportunities for the public safety community to realize the
promise of a broadband communications infrastructure with a nationwide level of
interoperability; and

To maximize the commercial and public safety benefits of this unique piece of 700
MHz spectrum.*®

In all partnerships, it is essential that the relationship between the parties and the
delineation of their respective roles and responsibilities be clearly and correctly defined. An
imbalance in that definition can prevent the partnership from forming or can doom it to failure.
Although the PSST represents the public safety community, it has a keen appreciation for the
importance of ensuring aviable commercial opportunity if the SWBN isto be built at all. Of
course, critical public safety requirements cannot be abandoned a network meeting the needs
of this nation s emergency responders and the public they serve is one of the key goals of the
partnership. The right balance of technical and operational standards will serve both public
safety and commercial interests and should be the goal of all parties to this proceeding.

Attachment A isafinancial analysis describing how the Public/Private Partnership
envisioned by the Commission could work ( Financial Analysis).** This model takes into
account input from a variety of commercial operators with whom the PSST has discussed the
SWBN concept both prior and subsequent to Auction 73 and is based on the assumptions
identified in the Attachment. The PSST recognizes that any significant alteration of those
assumptions will result in different conclusions, but it is satisfied that those applied in the

analysis are reasonable and consistent with those used in the commercial wireless industry. The

Bid.ave.
% 1d. at 7 116.



PSST would be pleased to discuss the Financial Analysis in greater detail with any interested

party.

A. The Roles of the PSST and the D Block Licenseein the Public/Private
Partnership Must Reflect Their Respective Responsibilities

The Second R& O described certain responsibilities that the FCC imposed on both the D
Block licensee and the PSBL with respect to the SWBN.™ Paramount among the D Block
licensee s roleswas the exclusive right and oblig ation to build out the shared network, *° as
well as the responsibility to operate the SWBN once constructed, on terms either established in
the FCC rules or to be negotiated in the NSA between the PSST and the D Block winner. The D
Block licensee was granted the right to provide commercial service on its own 700 MHz
spectrum and on the 10 MHz of spectrum licensed to the PSBL on a secondary, preemptible
basis pursuant to a spectrum lease to be negotiated by the parties.

The PSST isthe PSBL, and is an equal partner to the D Block licensee. The PSBL s
overarching responsibility is an obligation to represent the interests of the public safety
community vis- -vis the SWBN and to ensure that the network meets public safety requirements.
In furtherance of that charge, the FCC assigned to the PSBL a number of specific tasks,
including the following:

Negotiation of the NSA with the winning bidder at auction for the Upper 700 MHz
Band D Block license.

General administration of access to the national public safety broadband network by
individual public safety entities, including assessment of usage fees to recoup its
expenses and related frequency coordination duties.

Regular interaction with and promotion of the needs of the public safety entities that
would utilize the national public safety broadband network, within the technical and
operational confines of the NSA.

15 second R& O at 1 405.
16 1d. at 9 399.



Use of its national level of representation of the public safety community to interface
with equipment vendors on its own or in partnership with the D Block licensee, as
appropriate, to achieve and pass on the benefits of economies of scale concerning
network and subscriber equipment and applications. Any partnership with the D
Block licensee in conjunction with this responsibility shall not limit or ater the
[PSBL s] right to determine and approve the specifi cations of public safety
equipment that is used on its network.

Sole authority, which cannot be waived in the NSA, to approve, in consultation with
the D Block licensee, equipment and applications for use by public safety entities on
the public safety broadband network. State and local public safety entities must
obtain approval from the PSBL prior to employing any equipment or applications on
the public safety broadband network.

Coordination of stations operating on public safety broadband spectrum with public
safety narrowband stations, including management of the internal public safety guard
band.

Oversight and implementation of the relocation of narrowband public safety
operations in channels 63 and 68, and the upper 1 megahertz of channels 64 and 69.

Exercise of sole discretion, pursuant to Section 2.103 of the Commission srules,
whether to permit Federal public safety agency use of the public safety broadband
spectrum, with any such use subject to the terms and conditions of the NSA.

Responsibility for reviewing requests for wideband waivers and including necessary
conditions or limitations consistent with the deployment and construction of the
national public safety broadband network, consistent with the procedures and
restrictions [established] in connection with such waivers in the Second Report and
Order.

Responsibility to facilitate negotiations between the winning bidder of the D Block
license and local and state entities to build out local and state-owned lands.’
To complete these tasks, the PSST, at a minimum, will need to have an active role in:

Establishing standards for the construction of a SWBN with specific features and
services for the benefit of public safety;

Developing the priority and preemption ability for public safety contemplated by the
Second R&O;

Ensuring enforcement of the performance of the D Block licensee, including meeting
quality and level of service requirements, as well as build-out and other milestones;

7 Second FNPRM at 1 43. Inthe Second FNPRM, the FCC suggests that the PSST would function much like the
700/800 MHz regional planning committees ( RPCs), albeit on anationwide basis. Id. a 1 122. The PSST
believes that the responsibilities of the PSBL in the Commission s Public/Private Partnership are distinct from the
also vital spectrum alocation services provided by the RPCs.
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Negotiating arrangements for the purchase of equipment from vendors (under master
agreements for the benefit of public safety users), and renegotiating these agreements
on an ongoing basis to reflect the latest market developments; and

Being a strong advocate for public safety, assisting users in obtaining the benefits of
the SWBN, and conducting education programs and outreach to public safety on the
benefits of using the network.

The Commission can assist the PSST in fulfilling these requirements by ensuring that the
use of the network by public safety can be implemented on a user-by-user basis, in a manner that
allowsthe PSST to maintain a relationship with those entities that respond to and protect the
safety of life, health, or property and require priority access rights on the shared network. Such a
relationship will allow those authorized agencies acting under the umbrella of public safety to
take advantage of whatever arrangements have been reached between the PSST  acting on
behalf of the entire public safety community and the D Block licensee.

The FCC recognizes that the PSST is a licensee (and therefore is entitled and required to
enter into arrangements regarding use of its spectrum) and must be an equal partner inthe
Public/Private Partnership. Because the FCC has made the PSST responsible for the public
safety user experience on the SWBN, it also must provide the PSST with a mechanism that
permits the PSST to fulfill that responsibility on an ongoing basis after negotiating the NSA.

The PSST will need to be involved in and able to enforce the contracts between public safety
users and the D Block licensee in order to ensure contract compliance and obtain redress on
behalf of public safety users, without being reduced to an ineffectual committee preparing
reports on NSA compliance. The PSST recognizes that many of the details of the relationship
between the D Block licensee and the PSST will be left to the negotiation of the NSA and subject

to the FCC s oversight.
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In the Second R& O, the FCC directed the PSBL to administer public safety users access
to the SWBN and ensure that their operation on the SWBN satisfies essential public safety
requirements.’® The FCC imposed a corollary obligation on the D Block licensee to provide the
PSBL with operational control of the SWBN to the extent necessary to ensure that those
directives were satisfied.”® The PSST concluded that this responsibility for the public safety user
experience on the SWBN required it to assume primary customer responsibility for the discrete
subset of usersthat will require priority access on the network (including customer care, network
monitoring, and related functions), using operations and data centers owned and operated by the
PSST.

The FCC subsequently clarified that it did not anticipate the PSST assuming such an
activerole. Inlarge measure, the FCC s position appears to be driven by a belief that the
contemplated relationship between the PSST and public safety SWBN users may otherwise
permit for profit incentives to influence the operations of the [PSBL], %° asubject that is
addressed more fully below. The position also reflects a concern that the PSST not duplicate
activitiesthat the D Block licensee will be undertaking and thereby increase total network costs
or divert gross network revenue that otherwise would flow to the commercial D Block
operator.”*

Although the PSST acceptsthe FCC s view that the PSST should not have such an active
role in the business of managing the public safet y user experience on the SWBN, despite the

PSST being the PSBL and an equal partner, it does not agree that the D Block licensee should

'8 Second R&.O at 1383
9. at 1 405.

%9 Second FNPRM at 4] 125.
2L 1d. at 7 124.
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have sole control over al of the traditional network service provider operations, including those
associated with the spectrum for which the PSST is the licensee.”? Ceding sole control over
these important functionsto the D Block licensee would seriously impair, not better enable, the
PSBL s ability to administer access to the nationa | public safety broadband network by
individual public safety entities, coordinate frequency usage, assess usage fees, and exercise its
sole authority to approve equipment and applications for use by public safety entities. ** It is
clear to the PSST that for the PSST to administer network access it will need some form of
direct relationship with public safety users on the network. In any event, the PSST does not view
the enumerated responsibilities as inconsistent with the PSST also assuming a broader role vis- -
vis public safety operations on the SWBN.

Allowing the D Block licensee to assume sole control of all traditional network service
provider operations on PSBL spectrum would be even more problematic should the FCC
authorize awholesale-only model for the D Block licensee.* Under awholesale-only approach,
it isnot at all clear who would deliver the necessary servicesto public safety agencies, including
ensuring that the primary goal of interoperability is satisfied in an environment where different
services might be made available by individual retail providersin different markets, or evenin

the same market.?> Thus, while the PSST does not believe the D Block licensee should be

22 See, e.g., 47 C.F.R. § 90.1440 (establishing reporting obligations on both the D Block licensee and the PSBL); see
also 47 C.F.R. 88 1.9010, 1.9020 (stating the requirements for a licensee to maintain de facto control over itslicense
under a spectrum manager lease, including maintaining responsibility for: (1) lessee compliance with the
Commission s policies and rules; and (2) interactions with the Commission, including all filings required under the
license authorization and applicable service rules related to the leased spectrum).

%3 Second FNPRM at 1] 115; see also Second FNPRM at Appendix, Section 1.

?4 Second FNPRM at 11 166, 187.

% For example, under a wholesale-only approach, the D Block licensee presumably would not establish its own
channelsfor acquiring customers and distributing subscriber devices or provide billing, customer care, and other
backroom and support service to network users. Ingtead, it would make access to the SWBN available on an

indiscriminate basis to third parties, each of which would undertake those tasks for a market segment that it wished
to attract.
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compelled to operate on an exclusively wholesale or open access basis, if the winning bidder
elects that model, the PSST and the FCC will need to be confident that the specific needs of
public safety users nonetheless will be met. Moreover, the PSST wishes to reaffirm that,
contrary to statements made by bloggers and other parties, the PSST customer care model
labeled by some as a mobile virtual network operator (MVNO ) always was to be operated by
the PSST itself, not by Cyren Call Communications Corporation ( Cyren Call ), aPSST advisor,
or any by other third party. This fact was set out clearly in the BID published by the PSST prior
to the initial D Block auction and should not have been a matter of confusion.

The PSST has focused its immediate efforts on identifying a role that will permit the
PSST to fulfill duties that cannot properly be delegated to the D Block licensee, but to do soina
way that is effective, efficient, and consistent with the FCC s view that the PSST should not be
involved in a spectrum-based business. Primary a mong these is public safety s exclusive
responsibility for managing the highest levels of SWBN priority access. This responsibility is
critical for assigning appropriate priority levels to defined categories of users, an essential tool
for incident management during emergencies, whether carried out at the local, state, regional or
national level. The PSST aso needs to monitor the D Block licensee s compliance with the
terms of the NSA between the PSST and the D Block winner and FCC rules applicable to the D
Block licensee s obligations involving public safety operations on the SWBN and, further, needs
to promote network usage by public safety entities. Each of these critical functions requires that
the PSST not be passive or entirely dependent on the activities and assurances of the D Block
operator, however carefully the D Block operator s obligations are spelled out in the rules or the

NSA.
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B. A Cooperative Licensee Approach Could Provide aMode for Appropriate
Relationships Between the PSST, the D Block Licensee, and Public Safety
Users

To meet its license requirements, the PSST must be an official representative of public
safety and must remain empowered to take actions on behalf of all public safety users. The
PSST believes it can fulfill its responsibilities if it is considered to operate in a manner
comparable to a cooperative licensee. “° The cooperative status permits a single entity to hold
the authorization for spectrum that will be utilized by multiple users on a non-profit, cost-shared
basis when each user is independently eligible to operate on the spectrum. That is effectively the
same as the arrangement established by the FCC when it designated the PSBL as the exclusive
licensee of the 10 MHz of 700 MHz broadband public safety spectrum on behalf of multiple
public safety agencies. Those userswill operate wireless devices on the SWBN pursuant to the
PSBL authorization and under an arrangement that will be non-profit and tax-exempt in nature
since the PSBL isrequired by the FCC srules, and also by Internal Revenue Service (IRS)
requirements, to operate gtrictly on a non-profit and tax-exempt basis.

Treating public safety SWBN users as cooperative members will permit the
establishment of a direct relationship between the PSST and the usersit is charged with
representing. It will facilitate the PSST s effort s to ensure an acceptable public safety SWBN
experience in the areas detailed below. The cooperative approach should provide the PSST with
adirect enforcement right to obtain redress on behalf of public safety users as well as a direct
right to ensure that the highest levels of SWBN priority access are only used for public safety

authorized purposes. Moreover, the PSST would be able to ensure that arrangements between

% S0 47 C.F.R. §90.179.
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the D Block licensee and public safety users take advantage of the public safety benefits
negotiated by the PSST in the NSA.

Utilizing a cooperative-like structure for the PSST authorization with public safety
SWBN users as its members would have a number of additional advantages. A primary benefit
of any cooperative arrangement is that it permits each of its members to enjoy the economic
advantage of the combined purchasing power of all participants. Thiswas one of the numerous
goals the Commission articulated with respect to the role of the PSBL. Indeed, the goals
articulated by the Commission appear to assume many of the benefits inherent in a cooperative
framework, such as abroad role for the PSST to negotiate bulk pricing for co-op members
purchasing SWBN airtime from the D Block licensee, negotiate favorable terms with equipment
vendors for subscriber devices, and enter into other contractual arrangements in support of this
cooperative venture, consistent with its non-profit, tax-exempt status under both FCC and IRS
rules.

C. The PSST Must Have Broad Authority on Crucial Public Safety-Related

SWBN M atters Such as Incident M anagement, D Block Compliance, and
Promoting Public Safety Usage

Most important, the FCC already has determined that the PSST must have operational
control of the SWBN to the extent required to ensure that public safety requirements are met, a
responsibility that is critical during incident management. The PSST acknowledges that this can
be accomplished without the PSST establishing Network Operating Centers ( NOCs) or other
network elements that could be considered parallel to or duplicative of those maintained by the D
Block licensee. This assumes, of course, that Service Level Agreements ( SLAS) or other
contractual arrangements are in place and require the D Block licensee to utilize its network

capabilities and its other available resources to provide public safety-grade service, both from an
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operational and customer care perspective.”” However, the PSST sright to an appropriate level
of control dictatesthat it must have the exclusive right to manage the assignment of the highest
priority levels on the SWBN.?

Wireless networks are designed to accommodate multiple levels of priority access. The
highest levels on the SWBN must be controlled by public safety and assigned to emergency
responders, to other public safety entities as necessary, and to users with whom public safety
needs to communicate during emergencies.”” The overall control of these priority levels must
reside with the PSST, although individual priority assignments may be carried out, asthey are
today, at more local levels.

The PSST aso must have an independent ability to monitor the D Block licensee s
compliance with the FCC rules and with the terms of the NSA as they relate to public safety
operations on the SWBN. The PSST therefore must have the regulatory right and the appropriate
tools to monitor the D Block operator s performance on areal-time basis so that problems are
identified and corrected, preferably before they impact public safety communications rather than
after the fact.*® Neither the PSST nor the emergency responders who elect to join the network
should have to rely entirely on self-policing and self-reporting by the D Block licensee to

confirm that public safety needs are being met. Regulatory and contractual standards are

%" The PSST does not need to duplicate portions of the D Block network, but a prohibition on duplication seems
unnecessary as a practical matter (and could be too restrictive if taken to an extreme).

28 Although much will depend on the nature and scope of the specific emergency requiring public safety preemptive
use of the SWBN, the PSST expects that such use will likely be limited to no more than 50% of SWBN capacity, the
public safety capacity contributed to the SWBN by the PSBL. Priority access defined as an organizat ional method
of assigning users access to the network may ber equired on up to 70% of the capacity of the SWBN during certain
emergency situations.

% The D Block licensee would control any priority levels bel ow those assigned to the PSST and would be able to
allocate them among its commercial subscribers.

30 Although the D Block licensee will always have operationa control of the SWBN, the PSST should have
sufficient access to and certain rights regarding the D Block licensee s NOC and data centersto carry out the PSST s
obligations, including implementing priority access for public safety users, if the PSST isnot to have its own
facilities.
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essential and should be spelled out as clearly as possible, but thisis aclear instance where trust,
but verify must be the applicable standard. Becau se a breach of important contractual or
regulatory obligations could completely undermine the purpose of the partnership and, in the
wors case, the safety and welfare of the public is at stake, it is imperative that the PSST be given
adequate tools to monitor compliance by the D Block licensee.

It also is important that the PSST, as well as the D Block licensee, play a direct role in
promoting widespread public safety usage of the SWBN. The Public/Private Partnership and the
contribution of public safety spectrum to a network that will be built and operated by a third
party commercial provider will require a paradigm shift in public safety communications
thinking. Although that shift already has begun, the FCC and the PSST must be realistic about
the effort that will be involved in explaining the benefits of the SWBN to public safety agencies
across the country, some of which continue to operate individual facilities for their own users
exclusively and do not even participate in a shared trunked system. This outreach will be
performed most effectively by public safety representatives, not by salespersons working for a
commercial service provider.

D. The Commission Should Grant the PSST Flexibility with Respect to Public
Safety Use of the SWBN

1 The Commission Should Rely on the PSST s Effortsto Encourage
Network Use Rather Than Adopt Minimum or M andatory Use
Requirements

While the PSST is prepared to commit its best effort toward network promotion, the
Commission should not impose a mandatory use or minimum public safety usage requirement
with regard to the SWBN.*! That concept isinconsistent with the PSST s understanding of the

FCC soriginal Public/Private Partnership arrangement and with the PSST s belief that network

31 see Second FNPRM at  37.
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adoption must be entirely voluntary. Moreover, the query in the Second FNPRM does not
provide sufficient detail asto which public safety entities would be obligated to use the network
(all public safety, emergency responders, or some combination of the two), when participation
would become mandatory, or any realistic answer as to how public safety would pay for the
acquisition of network devices or service charges, all of which would need to be addressed fully
before any such radical proposition could be considered.®* Mandating public safety use of the
network, an option that the PSST does not support, could have the effect of disrupting existing
business relationships between commercial operators and public safety organizations.

2. The Commission Should Reaffirm the PSST s Authority to Approve
Federal Usage of the PSBL Spectrum on a Case-By-Case Basis

The inquiry into the possibility of restricting Federal government use of public safety
spectrum on the network except when necessary to coordinate Federal and non-Federal
operations, while all other Federal usage would be as D Block customers, raises a related issue.*
It suggests that promoting interoperability among non-Federal and Federal users may be a lesser
concern than maximizing the D Block licensee s potential market. 1nthe PSST s opinion, this
risks sacrificing the primary purpose of the SWBN  fostering interoperable communications
among all appropriate public safety agencies for the sake of a modest enhancement of the D
Block market opportunity. The proposed limitation should not be adopted. Instead, the FCC

should reaffirm the decision adopted in the Second R& O, wherein the PSST was given exclusive

%2 The guery seems to arise from the mistaken assumption that a defined quantity of public safety subscribers would
be determinative to a party considering whether to pursue the commercial D Block opportunity. Sincethere are
fewer than three million emergency respondersin the nation today, the opportunity to serve them will not drive a
potential D Block bidder. In fact, the PSST fears that the reverse may be more accurate: that is, the D Block
licensee might well prefer to have the smallest number of public safety network users given their preemption rights,
their priority claimsto D Block capacity during emergencies and the overall greater care required to meet their
communications needs. That concern, in part, drives the PSST s conviction that it must be actively involved in
promoting public safety use of the network.

%3 Second FNPRM at 1 126. Itisnot clear how this proposed limitation would be implemented or by whom.
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authority to approve Federal usage of the PSBL spectrum, a determination that will be made on a
case-by-case basis consistent with the PSST s responsibility to promote interoperable public
safety communications.

In fact, the PSST aready has begun to encourage this critical element of interoperability.
For example, the Federal Partnership for Interoperable Communications (FPIC) has indicated its
support in working with the PSST to plan for the inclusion of Federal public safety users on the
SWBN.* However, it also isimportant to recognize that Federal users who do not require
priority service on the SWBN are free to accept normal commercial service asregular D Block
subscribers.

3. The Commission Should Provide the PSST with Discretion to Assign
Priority Access Rightsto Critical Infrastructure Industry Entities

In the Second FNPRM, the Commission noted that Section 337 of the Communications
Act appearsto regtrict the use of the public safety broadband network to entities eligible to hold
licenses under Section 90.523 of the FCC Rules.*® Accordingly, the Commission seeks comment

on whether all other users of the SWBN, including Critical Infrastructure Industry ( Cll ) or

3 See Second R&O at 7 383.

% Letter from JamesE. Downes, Chair, Federal Partnership for Interoperable Communications, to Harlin R.
McEwen, Chairman, PSST (Jan. 25, 2008), Attachment B.

36 Second FNPRM at 1129. Section 90.523 states the following, in pertinent part:

(a) State or local government entities. Any territory, possession, state, city, county, town, or similar State or local
governmental entity is eligible to hold authorizations in the 764-776 MHz and 794-806 MHz frequency bands.

(b) Nongovernmental organizations. A nongovernmental organization (NGO) that provides services, the sole or
principal purpose of which isto protect the safety of life, health, or property, is eigible to hold an authorization for a
system operating in the 764-776 MHz and 794-806 MHz frequency bands for transmission or reception of
communications essential to providing such services if (and only for so long as) the NGO applicant/licensee:

(1) Has the ongoing support (to operate such system) of a state or local governmental entity whose mission
isthe oversight of or provision of services, the sole or principal purpose of which isto protect the safety of life,
health, or property;

(2) Operates such authorized system solely for transmission of communication essentia to providing
services the sole or principal purpose of which isto protect the safety of life, health, or property; and

(3) All applications submitted by NGOs must be accompanied by a new, written certification of support
(for the NGO applicant to operate the applied-for system) by the state or local governmental entity referenced in
paragraph (b)(1) of this section.
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similar users, should obtain access to the SWBN only as customers of the D Block licensee s
commercial services.*” Although the PSST does not here challenge the FCC s statutory
interpretation, there are compelling public safety reasons to include CII entities in the pool of
eligible priority users of the SWBN. Indeed the Commission itself has recognize[d] the
potential for Cl| entities to engage in life critical communications. *® This recognition is
underscored by the Department of Homeland Security s comprehensive risk management
framework, which places a high priority on the protection of this nation s critical infrastructure
and key resources.® It defines roles and responsibilities in the protection of these important
assets for all levels of government and private industry, recognizing that the vast majority of the
nation s critical infrastructure is owned and operated by private industry.*® Indeed, in most
cases, local governments and private operators of critical infrastructure operate side-by-side on
the front lines for homeland security interms of the protection of key resources and critical
infrastructure.”*

For the PSST, thisissue is framed in terms of public safety considerations, not economics
or market opportunity. The question is how to ensure that the CII entities with whom police,
fire, and EMS providers must communicate during emergencies, both large and small, have the
appropriate priority access levels that will permit seamless interoperability with those first

responders.

*d.

%% Second R&O at 1138.

%9 National Infrastructure Protection Plan, Department of Homeland Security (2006).

O1d. at 26 ( Ownersand operators generaly represent t he first line of defense for the [critical infrastructure and key
resources] under their contral. ).

“1d. at 24 (noting that [I]ocal authorities typically shoulder the weight of initial prevention, response, and recovery
operations until coordinated support from other sources becomes available regardless of who owns or operatesthe
affected asset, system or network. ) (emphass added).
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However the FCC draws the line of demarcation between public safety and other non-
public safety priority users, it must permit the PSST to assign and manage the highest priority
levels (irrespective of subscriber regulatory classification) to prevent cascading disruptionsin
this nation s critical infrastructure and the dramatic financial and other consequences that might
ensue. Interoperable communications among such users during emergencies, including Cl|
entities, is essential to the protection of life and property. Theterrorist attack of 9/11, aswell as
natural disasters such as Hurricane Katrina, have called attention to the vulnerabilities and
interdependence of this nation s critical infrastructure and the need for rapid and effective means
of communications between public safety and ClI operatorsin times of emergency.* This need
can and should be served by the public safety b roadband network, as seamless
interoperability is necessary for the SWBN to be a single and integrated network comprised of
20 MHz of fungible spectrum. ** Thus, the rules should clarify that so long asa Cll entity uses
the spectrum for a public safety function, that use can be given priority access by the PSST.

E. Funding M echanisms Must be Put in Place to Enable the PSST to Carry Out
its Mission While Remaining a Non-Profit Entity

The Second FNPRM poses a number of questions about the non-profit status of the PSBL
generically and, thereby, inferentially about the PSST.** These questions arise in the context of
the Commission s requirement that the PSBL be structured as a not-for-profit entity® and the
further prohibition against commercial interests being held in the PSBL or participating in its
management.“® The FCC seeks comments, among other matters, on what sources of funding

should be permitted for the PSBL, as well as what monies might actually be available, how to

“2 See generally Katrina Report at 55-56; 9/11 Report at 391-98.
“3 Second FNPRM 1 80.
“1d. at 1739-45.

%5 47 C.F.R. §90.523(¢); Second R&O at 1373.
46
Id.

21






